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In this habeas corpus action under 18 U S.C. § 2255, the
petitioners assert that they were denied their Sixth Amendment
and statutory! right to a jury conprised of a fair cross
section of the community. The basis of this claimis that a
defect in the Master and Qualified Wheels caused a systematic
and substantial under-representation of African-Anmericans and
Hi spanics in the venire fromwhich their petit jury was drawn.
Because this claimwas not raised on direct appeal, the

petitioners nust establish (1) cause for failing to tinmely

See Jury Selection & Service Act, 28 U.S.C. § 1861.



raise the jury conposition challenge, i.e., sonme objective
factor external to the defense that made the defect
unreasonably unknown, and (2) prejudice fromthe
constitutional defect.

To support their claimof prejudice, the petitioners rely
on the expert testinony of Fletcher Blanchard, Ph.D., (“Dr.
Bl anchard”), a social psychol ogist. The gist of Dr.
Bl anchard’s opinion is that a racially and ethnically
het erogeneous jury is less likely to convict a crininal
def endant, regardless of his or her race. This is so,
according to Dr. Blanchard, because (1) African-Anmericans and
Hi spanics bring to the jury room a hei ghtened skepticism and
di strust of judges, l|ocal prosecutors, and the FBI; (2)
African-Anericans are significantly nore likely to favor
acquittal than are whites; (3) racial and ethnic heterogeneity
anmong jurors is likely to inprove jury deliberations by
increasing the duration and increasing the |evel of
constructive confrontation within the group; and (4) the
exclusion of even a small nunmber of African-Anmericans froma
jury can alter the outconme of deliberations primarily because
of the unaninmty requirenent and the “beyond a reasonable
doubt” standard.

Before the court can reach the nmerits of the petitioner’s



8§ 2255 claim it is required to exercise its gatekeeping
function to determ ne whether Dr. Blanchard’ s opinion
testinmony is adm ssible. See Fed. R Evid. 702, Advisory

Comm ttee Notes, 2000 Amendnents; Daubert v. Merrell Dow

Pharm, Inc., 509 U S. 579 (1993). To discharge this

responsibility, the court held a Daubert hearing at which Dr.
Bl anchard testified on direct and cross-exam nation. The
court also reviewed his expert report, affidavit and the
parties’ |egal menoranda. Based on the foregoing, the court
concludes that the petitioners have not established by a
preponderance of the evidence that Dr. Blanchard s testinony

rests on a reliable foundation. See Daubert, 509 U. S. at 597;

Kumho Tire Co. v. Carnichael, 526 U S. 137, 147 (1999);

Anor gi anos v. National R R. Passenger Corp., 303 F.3d 256, 265

(2d Cir. 2002).
STANDARD
To assess the reliability of a proffered expert’s
testinony, the court’s inquiry under Daubert and its progeny
must focus on whether his conclusions are based on a reliable
foundati on, not on the substance of his conclusions or whether

they are correct. See Paoli R R Yard PCB Litig., 35 F.3d

717, 744 (3d Cir. 1994); Canpbell v. Metropolitan Prop. & Cas.

Ins. Co., 239 F.3d 179, 184-85 (2d Cir. 2001). Expert



testinmony is adm ssible under Fed. R Evid. 702 when (1) it is
grounded on sufficient facts or data, (2) is the product of
reliable principles and nethods, and (3) the principles and
met hodol ogy are properly applied to the facts of the case.

See Anorgi anos, 303 F.3d at 265. \Whether the expert bases his

testimony on professional studies or personal experience, he
must enploy “the same |evel of intellectual rigor that
characterizes the practice of an expert in the rel evant

field.” Kumho Tire, 526 U.S. at 152. “The reliability

anal ysis applies to all aspects of an expert’s testinony: the
nmet hodol ogy, the facts underlying the expert’s opinion, the
i nk between the facts and the conclusion, et alia.” Heller

v. Shaw Indus., 167 F.3d 146, 155 (3d Cir. 1997). I n

deci ding whether a step in an expert’s analysis is reliable,
the court nust undertake a rigorous exam nation of the data on
whi ch the expert relies, the nethod by which he draws his

opi nions from such studi es and data, and the application of

the data and nethods to the case at hand. See Anporgi anos, 303

F.3d at 267. The proponent of the testinmony must present
enough evidence to denonstrate the scientific validity of the
research supporting the conclusions so that the court can
determ ne whether the testinony is well-founded. “A m nor

flaw in an expert’s reasoning or a slight nodification of an



ot herwi se reliable nethod will not render an expert’s opinion
per se inadm ssible. The judge should only exclude the
evidence if the flaw is |arge enough that the expert | acks

‘good grounds’ for his or her conclusions.” Anorgianos, 303

F.3d at 267 (quoting Paoli, 35 F.3d at 747).

DI SCUSSI ON

Wt hout regard to Dr. Blanchard’ s concl usions, the court
finds that his testinony and conclusions are not generated by
a reliable nmethodol ogy and are not based on a reliable
foundation, but are nerely the product of his subjective

bel i ef and unsupported specul ation. See Daubert, 509 U S. at

597; Canpbell, 239 F.3d at 184. There is sinply too great an
anal yti cal gap between the professional studies and opinion
pol |l data on which he relies and the concl usions he reaches

based on these sources. See CGeneral Elec. Corp. v. Joiner,

522 U.S. 136, 146 (1997) (citing Jurpin v. Merrell Dow Pharm,

Inc., 959 F.2d 1349, 1360 (6th Cir. 1992)). As another court
noted in reaching the same conclusion, it appears that Dr.
Bl anchard’s testinony is connected to the research merely by

i pse dixit. See Turpin v. Merrell Dow Pharm . Inc., 959 F.2d

1349, 1360 (6th Cir. 1992); see also Joiner, 522 U. S. at 146

(“[e] xperts comonly extrapol ate from exi sting data, but

nothing in either Daubert or the Federal Rules of Evidence



requires a court to adnmt opinion evidence which is connected

to existing data only by the ipse dixit of the expert”).

Al t hough the petitioners claimthat the court rnust find Dr.

Bl anchard’s opinion testinony reliable sinply because “it is
based on his experience, training and education in the
research nethods he used to evaluate the published, peer-

revi ewed research which constituted the data he relied on in
forrmul ati ng that opinion,” The case law clearly contradicts
this assertion. Based on an assessnment of the relevant Rule
702 factors, the court finds that Dr. Blanchard s testinony
does not have a sufficiently reliable foundation to permt it

to be consi der ed. See Daubert, 509 U.S. at 597.

A. The Data On Which the Expert Relied

According to his testinony and affidavit, Dr. Blanchard
obtained the data to fornulate his opinion fromthirty-three
publ i shed professional studies. But Dr. Blanchard does not
guote fromor discuss the studies. He nerely provides cursory
concl usions reached in some of the research on which he clains
to have relied. He also did not provide copies of this
literature to the court. Such an offer of proof is legally

i nsufficient. See United States v. Rincon, 28 F.3d 921, 924

(9th Cir. 1994) (holding that expert testinony that is drawn

fromresearch of others can be excluded if the court is not



given sufficient information to determine if it is valid and

supports the expert’s opinion); O Conner v. Commonwealth

Edi son Co, 807 F. Supp. 1376, 1392 (C.D. IIl. 1992) ("The
mere recitation of a list of studies is not a magical
incantation paving the way to the witness stand unless it is
acconpani ed by reasoned and scientifically accepted
analysis."). Gven the paucity of detail the court is unable
to make the findings required by Rule 702 and determne if
the research is a reliable and valid foundation for his

concl usi ons. See Claar v. Burlington Northern RR Co., 29 F. 3d

499, 502 (9th Cir. 1994). This is so even where, as here, the
expert believes such details are not necessary because he
feels confident in representing the findings to the court.

See Toys “R’ Us, Inc. v Carnarsie Kiddie Shop, Inc., 559 F.

Supp. 1189, 1205 (E.D.N. Y. 1983) quoting 3 Louisell & Mieller,
Federal Evidence @387 at 652 (1979) (“Rule 703 does not
abdi cate judicial responsibility to the expert for it |eaves
roomfor rejection of testinony if reliance on the facts and
data i s unreasonable”).

Further, not only does Dr. Blanchard fail to provide
information that would allow the court to independently
determ ne the validity of the research on which he relies, his

sketchy, bare-bones summaries of the concl usions of some, but



not all, of the research and literature are al so woefully
i nadequate.? By way of illustration, Dr. Blanchard testified
t hat one study, which he did not identify, concluded that
African- Anericans had significantly nore negative attitudes
toward FBI agents than whites. Simlarly, the scant
information he provided to the court about other studies was
sinply that “the popul ati on surveys, these national surveys
that | uncovered, found substantial differences in the
direction of African-Americans being |less trusting and nore
skeptical of judges than Angl o- Americans and Hi spanics as well
in one regional survey.” His description of another study
i nvol ving the behavior of lawers in jury selection was sinply
that it identified “a pattern whereby prosecutors
di sproportionately chall enge African-Anmerican prospective
jurors and defense attorneys disproportionately challenge
Eur opean Anerican prospective jurors.”

The reliability and trustworthiness of the foundation of
Dr. Bl anchard’ s opinions and concl usions are further inpugned
by the testinony elicited on cross-exani nation. For instance,

al t hough one of Dr. Blanchard's conclusions fromthe research

2Dr . Bl anchard’'s bare-bones affidavit is sinmlarly devoid
of any details of the research on which he relied in
formul ati ng his opinions and conclusions. Rather, it is
conprised entirely of generalized conclusions w thout
expl anati on or source attribution.
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is that African-Anericans have | ess favorable attitudes

towards the FBI, local police, and the justice system he
conceded on cross-exanm nation that one of the articles he
cited actually found that “soci o-econom c factors such as

race, age, and inconme appear to have little direct effect on

attitudes toward police.” He also agreed that another study
he cited found that race, at best, is a weak predictor of
sentinment toward police. |In the sanme discrediting vein, he

admtted that the study pertaining to grand juries actually
found that mnority representation is associated with higher
indictnent rates. On redirect, the petitioners’ were unable
to rehabilitate Dr. Blanchard’ s testinony regarding these
studies. Dr. Blanchard only comented that the articles were
very sophisticated and conpl ex, but he did not explain why the
studi es appeared to contradict his testinony. This

i mpeachment further illustrates why the court may not sinply
accept an expert’s assertion that his testinmony is well-
grounded in professional studies and published dat a.

In sum the totality of Dr. Blanchard’ s testinony
regardi ng the professional studies and data upon which he
relied to fornulate his opinion is sinply inadequate for the
court to determ ne whether it is reliable and supportive of

hi s concl usi ons.



B. The Met hodol ogy Used by the Expert

According to Dr. Blanchard, he used a three-fold nethod
to forrmulate his opinion: first, he reviewed opinion data to
1991 regarding attitudes of people of color towards crim nal
justice officials and institutions; second, he revi ewed
research literature regarding the role and inpact of racial or
ethnic diversity on decision naking in small groups, including
juries, with a focus on the way in which factions that are a
numerical mnority in a jury can influence its decision-nmaking
process; and third, he conbined the results of these two
research surveys to formhis own opinions and concl usions. As
the petitioners noted, his nmethodol ogy is unique.

Dr. Blanchard stated that he read each of the articles
several tinmes, carefully | ooked at the research nethods,
wei ghed the concl usions and the | anguage in which the articles
were witten, and | ooked for statistically significant
differences. But Dr. Blanchard did not offer any other
insight into his analysis, and although he stated that he did
not consi der whether the evidence in a case or the oath taken
by jurors would have any effect on his conclusions, he did not
advi se whether or not he considered any other vari abl es.

Dr. Bl anchard has not done any independent research on

the subject of his expert testinony and has not published any

10



articles on the topic. Although he said he had studied
i ndi vi dual behavior in small groups that were “like juries,”
he did not provide any details of the small groups or explain
how they were “like juries,” i.e., whether they were under a
sworn duty to follow the law as instructed by the court and
render an inpartial verdict free from bias, synpathy and
prejudice. Notably, he stated that he never intervi ewed
anyone who had served on a crimnal jury, even though doing so
woul d have allowed himto test his opinions and concl usions.
There is also no evidence that Dr. Blanchard's
concl usi ons can be or have been tested, whether they have been
subj ected to peer review or publication, whether there is any
known or potential rate or error for such concl usions, or
whet her his opinions have gai ned general acceptance in the
field.

See Daubert, 509 U. S. at 593; EDIC v. Suna Assoc., 80 F.3d

681, 687 (2d Cir. 1996); Anorgianos, 303 F.3d at 265.

Because his nethodol ogy | acks all of these indicia of
reliability, the court concludes that it is not the product of
a reliable nmethodol ogy and is thus inadm ssible under this

step of the anal ysis.

C. Application to the Facts at Hand

The final requirement of Rule 702 is that the expert

wi t ness nmust be able to assist the trier of fact to reach

11



accurate results. This is the so-called "fit" requirenment.

See Daubert, 113 S. Ct. at 2795-96 (the question of fit is

whet her the testinmony can be applied to the facts at issue);
Paoli, 35 F.3d at 742-43 (instructing that “fit” is a question
of the connection between the scientific research presented
and the particular disputed factual issues in the case).
However, because the court has concluded that Dr.
Bl anchard’s testinony and concl usions are unreliable because
they are neither grounded on sufficient data nor the product
of a reliable nethodology, it is unnecessary for the court to
det erm ne whether his testinmony “fits” the facts at issue.

See Paoli, 35 F.3d 717, 745 (3d Cir. 1994); Anprgi anos, 303

F.3d at 267.

CONCLUSI ON

For the foregoing reasons, the expert testinony of Dr.
Bl anchard will not be admtted into evidence in this § 2255
petition.

SO ORDERED t his 30th day of January, 2004, at Bridgeport,
Connecti cut.

[ s/

Al an H. Nevas
United States District Judge
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